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Ttm Rf%rana?r 
^iftl^ERT 
101^R^^,2008 

w.aff. 2858( ^svsii^ ^ to ^ 

2008^ 

Pi*-iRiRan arffeRjf^ ^J^JI TOT t :— 

3I«r^ ^ 

^ «1?R, ^ 

R^RI ( RRT) 

144, R^ wr, 

( a^T^IR ) ^-94, TTT^Rlf 

■!lf 1^^-110001 ... RT^ 

sft RR^ R^^R ( RRT ) 

1^5^ 3TraTR ; 43, RT3R '4# 1^wft-110001 
f^raiR ; 

( i aun*»ti-3uwu, Rfldi 

( ii ) 18, %R|v5 TO, 

”3^. RRWfl 

4831GI/2008 (1) 


arictH: 

1. RT 3Tr^ ^ RRT ^ 

To -nRT i) ^ -g®!? 

HCCji*!, W'W*\ R^R?, ^\*i» RRT gi<i 

RRTR^^t^04i^lf^%RTR^'ttRR^'a?R#^ RTRT 
^ R^IRH Rit RRcff ^ Rcfi^ 

2. RT^ 3?gRR -SR^R# R^, 2004 -^f m 
aTRRJT RR^ PiqI'qH ^ R^R4f[T ^ 

Wi afk "STO RIR Rt^ RRT rIw R^' 

Rft^-^RTlRRi I 

3. <<if^'t>l 4»^i '•Wl f'lV ^ileh RRI^"^ R>T 

lof^ R^, ^ RIRT ^ WiHH^i) SW RRT "^iIrR 

^ 1^ 21 ^ 22 'gRil, 2008 W RT, 1^ 

rIr^ ^ 19 ^RT|, 2008 ^ RRT ^ R# R^', 
^RlfRR’|,^RRT'^f21 31^ 22 ^;Rr|,2008 
R?1 jj^ a^k RBrrft^ ■^f fERRTR itritr ^ 

R3^ Iri^ iftR ^ t%R RRI 1«FRI RT I 

1^ R>t T(4r'91^ Rif^ ^ Rf i I 

4. ^ 3ig^m, ■5R -HRITR RcTO 22 ^[Rl^, 

2008 ^ l^n 3?k rNk "m, r®1440 RT Rmf #4? 

RRT ^ ^ RT^ < 1^ Rkt RT^ 

RRIIR ^ 1WRT9> RtTO ^ RRIR, R1^ 1^ ^ 1r^ 
RfT RoRRR RRHR ^ RfifT ■^' RcIRF 1^ I 

5. RI^ Rir R7RR t % RRWf R^t RklfRlf TO '% 
Rf^ ^ % 2( 1) ^ TO 3RE{t i RR: R?R«ff R^RH ^ 
RRF RR RRR? R^ ^ 3T^ ^ R^ t I STR:, 

RR5RR 3n^ ^F»( RI^ R)t Tn«lRT i I 
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6. ^ t % 19 2008 ^ 

^ ^ clH ■'ff^ ^ 1^ 

T^T 8^ 3ic^ ^ ^ ^ mr ^ ^ ^ 

T( 1^4 ^ HNcfl t«n«f>K I 

7. 3intR«W, "^ir^ ^ i 20 

2008 ^ ^ ^ ^ Pbvi)< f^Midt ^ ^ 

mY'^-^<5«ij "4* JirH*ff ^ <5sIVMln <fl* "'TT 1^rRj<=tn^ 

1^ t 3^^ -aTlfwRT ^ t 1 

<j(rc^o4l4 "t" 1% 3^ 4<j<?> ^ ^ ywR HiRd 

1^ *>1^ «IT ^ ^-4'^ 

T^, ^ 4’ ^ 3ik ^ t^Rr^ rw 

^ l3'T^37^«nT^^wf34^4-«^?^4#7 
<\^i<^'3t, ’inn; "SIc^T^fP "SRI 5«iiyRa R^ ''TT^Tdt-TRt^, 

20 ^5^, 2008 ^ if 4^ ^ sfk 

20 l^Tff, 2008 ^ 9, im, ■*Tf 4 

1.00 ^ if ^ 43^ ^ 

4 I ^3 <R3i 4^ ^3 *bl4^®ll[?*tT ^ '^*?i 313 ^ 

4 ^ 33! t l 

8. 3134f 4 ^ R3T ^ 34 #4f33 

Pv»n«h 6 ,3T3R1, 2008 ^ 3134 33 4 3F 3I3T 'f3)3T f3r 
®h4) 4)" 3 cit (^W ^M1 ^ 1443 R3 4 3^4 34 i[ 3 41 i4>41 
31^wr43l434 3lk434f R?3 3T31133«3 1 313433 
4?m3^'a5® wW343Rr4343f3 41^ 4144^ 
34^ 4 4 3f 4f I 6 313^, 2008 34 3Rl4f 4 R3r 14^ 
<iTR r3>3 l Rfl^4 3133141314 a^ aif^ 3TCdl3 
^n^Ri^R ■?R3I3, 3f 14^ 4 3134 33f tf 4 4 34 4 
33T3T I MCH^f 4 3134 SlfiPT 'SCtR 4 3F 3131 l3v3T 4 1^ 4 
20 'jdif, 2008 34 4113^13^ 41 "^[314>41l ^3l41 3T 
3ii*iipj|o 4l'*i 43314 33R33 4 3»?f4 3^ OICl) 33331 

341314I3 4331 4 31341 ^hR’hIh 3^44 ^ Rm, 3^ I331 33t, 
313^3RR 41 1313 4 1 1315 , 34f 411^ 3^ 31 r 1 3f11313T 

33T 313f1’ 1^ 33T I 

9. 3il^llR 4 I 3 4331 '^IR 4l'sf3 ^ 
W3f 341^ 3n4 3 r 4 4 44143 34f ^ 3ff ^ 34 i 3 41 

3P5‘ ■313117 473 *11 1^ 41^13 ^ y<9*l 11433) '5171 M?c^ "fl 

19 ^Rlf, 2008 34 31141^ 331^ 34 3lP3 34 ■3513 
"3131 I 3^41 3r433TR3) ^3 4 3F 313 3)41 "nf 4113) ciW 
mu 4 ^ 4713 71373 413) mil ^1443 mr -% 4>7R 

"3314 313'^4 I‘37414 35 41'313113>31 "t"^ 3711^ 4 73131 
Tgn^ 13314131443^334 134ff31'374 31331 “3lTO^ 

4131341'mi ifl 41” I 

10. 311341 ^ SgilR^ 317313,41 20 ^mf, 2008 34 

R3n41^ 33 4,433) 4 ■5334 m (3i43 3 ^ 

■431) 3171 3f1' 1^ 3R 4 sfll 4*t«t) 3137117 71713 713731 "34 
4)C|C1 4I3 4 ^RhRkT 414 ^ 1r^3)WT 331 31 I <J’414 3443 
mi43)5itl3i‘g4mF4l3) 3r414 ”33J34 573i44f 4 

3FF43 31«3^ 3fl33^ $443 3)74 33 ‘51317113)31 4 3ll7 


^ 3333133) 323134 33 3713 4 HTp 13131 1434 

4mii3 417r53if 3f1'‘I” 1 

11. ■SIr341 4 3134 ^337 4‘35 3131 41 ^i31 ^ 131 ■Q;3^ 
^Ql^ 33331 37147137 ■33^ 13311414 ^‘573^7 4, ■315 4 
314313> 14)31 '331 31^ "33^ aUl 3PT 715731 ^ ■?73TO4 34 
71lf33131313171^-ail^ 1^31=3 313717 37 %5 35 514 I 
37341 513 37^3 ^ 3? 333741^ 57133371 :— 

7131 4 41^31331 5R 74 7i41 71715 71573! 34 
3l3I5 54 77433? 517115315) 19-7-2008 ^ Wl 

1^ 35 "313 "313331 1^3 34 ‘31341 I ” 

12. ■Slc34f 4 571^ 3Tf3R33 33? 1^ f 13? I53f31 
19gRlf, 2008 34 7R434f 441313313)4135174 ■33I 347 
3 5 I ■3^’ 34f 1^ 1^ -331 t 31341 4 33? 1^ t l3r 3T3l 
5171 ^jlrciRgo 573 i43' 373254 "53 333^ ^ 33T '3131 34 

13. 313:, 33341 ^ 3ig71R, 3?lf3 4 9, 31R3J47T 45, 

3f ■^m44‘^3f^20 -gRif, 2008 34'^423r433f^ 4 
■ 35 T 41g 'S1H31 "531 71715 71573 ^^hRici 4 347 7l41 4 

551 ‘33^313 33 "57 5731517 1^ 31, '3^' "RPTfr 7131RT ^ 

miR^ 'f14 "34 3n33)l4 35 I 4^ 347 3 ^ '3334 'jJMfwfci 4' '54f 

713)33 '517313 m3T "W I '54 4 ■iRrtnnaci 3133171341573l4^ 
^ ■34 ’51134133 35f 11^ 35 57314^ ^JRTURrT i a47 54 
315 4'43R 1%31-3314 I 

14. -44 26 RldW<, 2008 5Nf 354 34 ^313333 

g^3lf '54 l37l4' '3131 4317*13 4 I '^334 "^ITB "44 I53f3> 
12 I713137, 2008 33 53^ 33 3^ 74 -511341 34 347 4 3131 
533 83 ^47 l37l4 <J'^14 Rrflsil 83 1^ "3^ "33 "31717*1413134 
^r4’ ^-71314' 1353171 37 3133T 4121^ 83, 

3174 ^ %5 ■53141331^ 3n4 3^ 31331 3173733134 335 
^ 4 oqfwT3 g33Tf ■541^ 33f^ ■f14 74 1^ ^ "Tm 
"3154 4 I "^Tl '33 4 <3»^14 334 35 13)31 83 3f5 

oqfcKi^ia 'g33lf '°4 1^ 34f 7133 "3511^ '333 4 c4 15315) 
6 1713*37, 2008 ^'23^'3717 37 4^51711443 741^1335 
l3v3T 'Jll4 I 

15. '23^53 g33Tf ’3141 4 14453 1^ '^Tlf 15? 

-^Tl ciidol "54 oqpKi^n g'd3lf 5)i4qi5l TlkiYf! "4 "PRlIll 5l3T 

"4 t ci’Hils, '51c38?f '517113r4 ■34 31343"54 473444 31374 
'g33Tf'^^ 15313117 3155^, 2008 34733 3 3433 7133 
I 333 '^)3T 38^1 3134 3)T3lmT 34 571 31l4^ 34 7^311 '517384 
344433144^1531 I 

16. 17 315^^,2008 34 ■^g33lf 4 313123^33 83 

^te'5fr5«4 23^333^1’*3 I'51314 51311313114? 31384 4 
571 3«3 34 74l3i'K 14l31 8314? 27l4 20 gmf, 2008 34 ^ 
7171513 31^ 42^ 3131^ 83 alk 313^ '37 274 '513117 ^ 

14*43 14)31 3131 31I5R I 571 ^713, ^33 34 311384 3?f g5 
331431^ ?4733 73lf 433^'53 (133114?74 3171^ 431 
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^ W «n 1% 1m # ^ft?T ^ 

'3f«4ni(nT¥?1#t <n»T^ 

^ ^ f afk ^ ^ w«r 

^ rql*»>r«j liRnTO »fr ^ W «n I ^ aw> ! ff ^ 

^r^RT ^«Pi«?) f«^raT ^ ttpit ^STRn, 

^ ^ ^ W«T ■RTR^ ^ 31 3?^^, 

2(X)8 ^-^am 5 ^ fr^ ?R ^ % 3l?q«ff ^ ^ 

^ ^ ^ '3afN?T ^ ^ ^ ^ 

^*1^, ^ % anif^RRq^ ^ ^ 15p^?T ^ ^ 

3?i^ aik wn 1^ ^(<’*11, ^ ^afterfcT ^ %i^ ^ 
3n^ -jn ^ ^ f I1^ % 
3n^ 3R^ affr 333^ "SsT 9ft ^ ^ ^ I 

9ft HI8(1N ^ V¥m ^ a(TNf% ?f{t 
iR^mf ^ "qt*# ^ ^ T^ 

^^T5(ir eff I 

17. 3fRw cTRt^31 3?^g^,2008 

«ff 3k 9ft T33 ■3ft aqri^ f^mr, iRq^ff, ^ 

^ <lMR*ld ^ I -sir^ ^ 3 ?tt^ IH ^ ^ 

-f^-JR^I^ff20 ^ ^ TTI^ ^ ^TPr 1^ 

«iT 3k 1%^ ^ 'qra?ft iR3?9jRl^ ^ 3k ■ar 
^ W«n<rN ^ ^ 3miF 1^ tk ’!R3i«ff 

U^nw iR^ ^ w ^ -im ^ it ti^t 
^ ^U'’l Pmf [^<<1 "301^ I 

18. 9ft ■RH ^ ^ ■3it ^ t ^ 

^ i I ^ -qf iqcIHT 

1^ 

^ ^ sn^q 3!FRn^ t|?ff ftjqr «?r 3k 

‘cP# 3ii^fq^j-i ^R5TH ^"nqi «Tr i 
I" 

3RZRir 7^5tqq : 3T^ #cn^ 1^ I qqr ^ 3?q »ft 
3Rqtim 1^* t? 

9ft T?B-RSUf ; ift ^ l^3!3r tft 3R*R!Mt'i? I 

19. -aqfl ^^T^^U^^-cRR^qiqt^ 
^^iMi («!> -S’^qf -^nsRid «ft% 19 '3Hq(i, 2008'^3Rq*ff 
B*Tt <}nqi1 ^ ^pcft tis^-nT qst '3frft %qT "nqi qr sk 

■ar ^ ^ Ikrraf •Rftq 3ri^ qqj 

|■^^20^5^,2008qitB5I^•k^r^fqqm'^R 
^Bqr ^ «ft ■akST ftjqr TPTT «ir 3k B^ 

^^ta^rqjT qt3R qr t«i^ 3Rq«ff "^nk^ ^ ^ i 

20. ^aqi^ ^ ^triB, 3IT«ff ^ kSB "skt ^ ^ ■qiqclt 

^*«ftBf^Paa Tm 20 2008 BitqtaR^ 

^ ^ ^3q» q»t BH^fqi^ qt % 

^ I ^ ^ Ba^ fq^ ^ ^ 31^ ^ 9ft XrR ^qff ^ 


21. “RkBR qft q®Rff aag q ; ^) kr 2(i) C®) ^ 
3nqqB ^ fa> ki 4 3k 5 ^ bb^* saprc Bk "to 
ki?ft ’’ft'aisf qUBstf3ia^B[3rftfcl«B"a!?f’^'^q^Bfq 

Bk 3PHr ^ BT ^ B ^ ^ 3n^ vq ' 4tnieb 

BT^ arqr 1^ STB^ XI3pftkq? qR ^ qi^ kRft 

»ft fkfn BH B^^ BR^ ^ ^ f 3 t«7£it ^ B^ kn i 

^ B^ ■RBB Bft ^KFRTT pRfltl BR 1 bBT "sni^TT I 
BIB^ 4 kr 4 T^ef 5 RPJ^B^’ f \ 

22. BFIBB? 3raK k? BBTB -HBNfB, km kBH 

Bfk^BBT 3?5q (2004 ) 8 T^R?kft 747, ^ Ikk BHhIb 
BBBBB ^BIBTBB ^ iBBvft ^ f % B3kf 37^^ ^ 3TlftB 
“"HBr ^ Bft IkkBT ^ ^ kkr btt^ ^ 3ffkT 
■snkBnr hbt BTBiak bi 3t«zt^ kfkr 11 -bb ^bpt ^ 
^klB ^ 3!3^ ^ ^ ^TBTBk BT 3T«Z7^ Bft Bftf 

fq^quktbK kBT BBT I" I BBB>t ’^T^PT «klR "Tk® 

Bit BB) ■?t ^ftkd ■!■ I q^r BR l^+kd 3mqi 

”5rgB BO# ^ BK ^-q^ %^^ 
Bftf ^ k»Br-f ■3it BRBt* 373^;^ ^ kr 2 ^ BB-kr (1), 
(2) ■qr (3) BftqftkT^* sobt' t, tkkBT bipj^bW ak ^tbt 
aTBTBfcT ■qr 3T9q^Bjt'?H 37RTq BB'f^iq #1T ^ T 

23. ■kqfBTBBIBI BBT t BBIBkf Bit 3pk-3Tq^ 

BTB^if Bit ^ ^qfBBBB BB BBfBT 

STBmBBRfBJqTk^kn^^BtB k^ 3nqtfBBBft I 

B^nff mr Bifer ■qi^ Bkf sk fBBT^ •qr ^ 

kBR 1%BI ak BI^ ^ oBikPTB ?BT ^ *ft ^ I 

3(fBBBBf ak BRnk^if BBT ?prfkTBB ^ 3TfBk§it>'^ 
■kt'qFBBt'f^’acq«ff ^22;'^RTf, 2008 Bit B3r 4 i rd4> BR, 
#5TB, ^ f, ■gRT BTRt k^T ^ kB?:, BB^ 

BiBi^iiiqr'f^BBi^kBTk^BnTT'cfBBBHfkqr i 

24. "kt "BB "^f, BT^ k wm IR^B BBBsqf 
^ 3?^ B^Blkft WT, kkBB.'^ ^ BF 'te BR^ # kr 
B?Tk yrM4 qlHK kR ^ B^^ 20 ^3cTtf, 2008 Bit B«BTf 
^ BBTITBT Bft BiT^fBl^ Bin kiBT BT 3k B^ BT^ 
%a 3k kkr ^ k??: iRBTB k w aqqnr ■RBBR lBrqr I 
k "aTR BT^ kB?R ak k ^TOIR^ B^Blkft ^TIBB Bft 

3RT=B BR^ Bft Bftf BBB t ak knftB Bitf 
kVB«*ftq ^TIBB nt B^‘ f I 

25. 3TB; k JK^ci ^TmkBf BT Bc^qJBl "kBIT 

kn? ^ k n^BR^BBT m na^ BT k^ BR^ ^ krB?B«ff 

^ m BIB Bit aajt+R r+BI t kf ^ 20 ^^,2008 Bft 
Bft kBi ^ BBkBB ^ 3k B^ ^ BRTlW, koki BHR 
BBTBI BBT i, ''R -^RTTm kil| ak BB BBT t ki ^ BB3^ 
f ^ kn B?ftB Btm i % 3RB«ff % BBBit BT^ mi 
B??'Bl^t kil^ BR B>r B^^ BR^ ^ 3RBIB ^ n^ 
B7T4H kiBI I 

26. ST^B^J^^^krBTT'aiBk^BlfBcBt'k'kTB 

Bazff BB BBT RBiaB, kn k» BTBkr B^sBcRT ^BTBIRB ^ kkr 
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2008 

^ •3^ ^ ^ ^ 1^^^ 3Rm ^ ^ 

^ ^ ^ ■Hf^rVFT ^ ^ % 2( 1) 

(■Q) ^ afcPfcT 3ncR t ^ cl<i3«K \ I 

27.3m; ^ t % Trc*?*!!, 

■3^hTT 3n^ ^ ^ ■^TOI ^ 

WT t, 22 l^n^, 2008 ^ ^ RW 
3I*IF IRI ^ 3R^ ^ 3mt ^ 

^ ■^ff^IVPT ^ 3^3^ ^ 2( 1) ("^ ) 

^ 3io4fl Pl<^ ^ ^Ik, ^1 

28. W 3mJR, "Slr^mf 14^’ ^ ^ 

^ f 3?^ ■qf ^ilf^ "swr 

BiH 1w’^"qq!"t I 

f^:^; . ■?./- 

10 2008 ^qqm 3Tsqg ” 


[■R 46/24/2008/^.] 
q[. A STTEfT^, M^THPqq 

LOK SABHA SECRETARIAT 
NOTIFICATION 

New Delhi the 10th December, 2008 
S.O. 2858(E).—The following Decision dated 
10th December, 2008 of theSpeaker, Lok Sabha given under 
the Tenth Schedule to the Constitution of India is hereby 
notified:— 

“BEFORE THE HON’BLE SPEAKER, LOK SABHA 
PARLIAMENT HOUSE 
NEW DELHI 
IN THE MATTER OF: 

Shri Bhatruhari Mahtab, Member of Parliament (LS) 

Chief Whip, Biju Janata Dal, 

144, Parliament House, 

New Delhi. 

(Res.) AB-94, Shahjahan Road, 

New Delhi-110001 ... Petitioner 

Versus 

Shri Harihar Swain, Member of Parliament (LS) 

Delhi Address: 

43, South Avenue, New Delhi-110001 

Permanent Address; 

(i) AT-Debabhumi 

P.O.-Aska, Distt, Ganjam, Orissa. 

(ii) 18,NilakanthNagar, 

Bhubaneswar, Orissa ... Respondent 

Order 

1. This is an application filed by Shri Bhatruhari 
Mahtab, Member of Parliament, Lok Sabha and Chief Whip, 


Biju Janata Dal (hereinafter referred to as BID) against the 
Respondent Shri Harihar Swain, Member of Lok Sabha, 
praying for the disqualification of the Respondent for 
being and continuing as a Member of the present Lok Sabha 
under the Tenth Schedule to the Constitution of India. 

2. According to the Petitioner, the Respondent was 
elected to Lok Sabha from Aska Lok Sabha Constituency 
in Orissa in the election held in May, 2004 on the Biju 
Janata Dal ticket and that the name of Respondent is 
entered in die list of BJD Members of Lok Sabha. 

3. In the Petition, it has been stated that for the two 
days’ Special Session of Lok Sabha, which was summoned 
for 21 and 22 July, 2008 to enable the Prime Minister of 
India to seek the Vote of Confidence, the BJD on 19 July, 
2008 issued a Three Line Whip to all its Members in Lok 
Sabha, including the Respondent, to be present in the 
House on 21 and 22 July, 2008 and vote against the Motion 
of Confidence in the Union Council of Ministers. A copy 
of the Whip has been set out in the Petition. 

4. According to the Petitioner, the voting on the 
motion took place on 22 July, 2008 and in spite of the Whip 
having been issued to him by the BJD, on whose ticket the 
Respondent was elected to Lok Sabha, the Respondent, 
instead of voting aginst the motion, voted in favour of the 
motion, in gross violation of the Party Whip and direction. 

5. The Petitioner has contended that the act of the 
Respondent falls under Paragraph 2(1) (b) of the Constitu¬ 
tion of India and as such, the Respondent is disqualified 
for being and continuing as a Member of the present Lok 
Sabha. He has prayed for an order accordingly. 

6. The petitioner’s case is that on 19 July, 2008 a 
diree line whip was issued to all the BJD members including 
the respondent and that the respondent acknowledged , 
the receipt of the whip by signing a document containing 
the names of Members of Parliament (LS) belonging to 
BJD where the respondent’s signature duly appears. 

7. Further, the petitioner has contended that on 
20th July, 2008 a luncheon meeting was held at the resi¬ 
dence of the party’s leader Shri Braja Kishore Tripathy, in 
the attendance sheet of which, the respondent duly signed, 
signifying his presence at the meeting. It is stated that at 
the said meeting, a resolution was passed that the members 
of BJD in Lok Sabha would remain present in the House, 
take part in the discussion and would vote against the 
Motion of Confidence. In support of the above contentions, 
the petitioner has produced three documents in origional, 
namely, the acknowledgement of the service of the whip 
by the respondent, attendance sheet regarding the meeting 
held on 20 July, 2008 and the proceedings of the BJD 
Parliamentary Party meeting held at 1.00 p.m. on 20 July, 
2008 at 9, Talkatora Road, New Delhi. Those documents 
have been filed as part of the record of these proceedings. 

8. The Respondent, by a letter dated 6th August, 
2008 addressed to the Joint Seaetary, Lok Sabha Secretariat, 
contended that he had not received any whip whatsoever 
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from his Party at any point of time either before the Special 
Session of the Lok Sabha or at any other time. By his letter, 
he asked for copies of certain documents, which were 
supUedto him. On 6th October, 2008, the Re^ndrat died 
a fuller reply, in which he referred to his illness and of 
being confinedtoAIIMS,New Delhi. TheReqwndenthas 
contended in his final reply that he atended a Luncheon 
Party in the house of Shri Braja Kishoie Tripathy, MP on 
20th July 2008 and had signed a plain-sheet, which was 
produced before him to mark his attendance at the 
Luncheon Party but no whip was issued to or served on 
him. 

9. According to the Respondent, there was no 
discussion in that Luncheon Party relatin g to iss nanr f of 
whip to the B JD MPs and that diere was no occasion for 
acknowledging the receipt of the whip already issued by 
Ae Chief Whip of BJD on 19 July 2008 and that only 
informally it was mentioned fiiat the MPs of BJD in Lok 
Sabha would take part in the discussion at the Special 
Session of the Lok Sabha. He has further contended that 
on that date he had left the place without taking food as he 
was not “feeling all right”. 

10. According to the Respondent, certain resolution, 
which has been recorded on 20 July, 2008 had not been 
passed when he was present (for about one hour) and 
according to him, the MPs were only asked to attend the 
Lunch. He has alleged that he suspected that the Petitioner 
“has i^led the hon’ble Speaker by fudging the papers 
and misrepresenting certain > imaginary events vidthout an 
iotaoffruth”. 

11. The Respondent has further contended in his 
reply that a plain-sheet of paper, which contained his 
undated signature, has been subsequently inteipolatod to 
prove the signatures of the MPs including his own which 
might have been recorded on a different occasion. The 
acknowledgement referred to by the Respondent is as 
follows: 

“Acknowledgement of Three Line Whip issued on 

dated 19-07-2008 by the Chief Whip of BJD in Lok 

Sabha to all the Members of Parliament of Biju Janata 

Dal in Lok Sabha.” 

12. The Respondent has further contended that ftiere 
was no such acknowledgement ever taken from him on 
19th July 2008 nor any whip was served on him. The 
Respondent has contended that die documents referred to 
by the Petitioner are fraudulent and febricated and that the 
action of the Petitioner was mala fide, 

13. Therefore, according to the Respondent, though 
he was present at the meeting of 20 July, 2008 at 9 Talkatora 
Road, New Delhi, where the Biju Janata Dal MPs had 
assembled and had signed one Attendance Sheet, he was 
not aware of any resolution passed nor was any resolution 
recorded in his presence. Regarding the document 
containing the acknowledgment as stated before, the 
Respondent’s contention is that it has been mamp ula ted 
and put in subsequently. 


TT^Mal ; araitjOT 


14. I gave a personal hearing to the parties on 
26 September, 2008 at which the Ptiitioner was present. At 
the hearing, I read out a letter dated 12 September, 2008 
which had been received from the Respondent in which he 
stated that he would like to have an opportunity to explain 
the circumstances in which he had cast his vote in the Lok 
Sabha on the Confidence Motion, but because of his illness, 
he wanted tune to ^jpear in the procee dings for personal 
hearing. In tiiat tetter he furtfier mentioned that if no time 
was given for personal hearing, then his reply dated 6th 
September, 2008 mi g ht be considered for a decision by me. 

15. At the said hearing, liie Petitioner made some 
general submissions as will be found in the Minutes of the 

. personal hearing of that date. However, in view of the 
request made by foe Respondent. I fixed the next date of 
hearing at 3 p m. on 17 October, 2008 and directed the 
Office to communicate foe order to the Respondent. 

16. At foe hearing held on 17 October 2008, the 

Petitioner was present but not the Respondent, The 
Petrtkmer contended that foe Respondent had accepted 
foe fact that he had attended the Parliamentary Party 
Meeting on 20 Jufy 2008 and the matter should be decided 
a^ordingly. Meanwhile, one Shri Ratan Swain, describing 
himself to be the son of foe Respondent had sent a letter 
(without any date) stating that his father Shri Harihar 
Swain (the Respondent) was not in a position to attend 
foe hearing of ^ matter because illness and because 

of his hospitalisatimi and a mediSpertificate of Ayush 
Hospital, Bhubaneshwar was also^it. As I did not want 
to hear the matter in foe absence o^foe Respondent, which 
might be considered as violation principles of natural 

justice, 1 fixed the next hearing oftc matter at 5 p.m. on 
Friday, 31 October, 2008 with a direction that the 
Respondent may be informed foat if, unfortunately, he was 
unable to attend foe meeting, he may depute his lawyer or 
representative to attend the hearir^, which was peremptorily 
fixed and foat no further adjournment would be allowed. I 
directed that my order should be communicated to foe 
Respondent and his son, Shri Ratan Swain, I express my 
foanks that Shri Mahtab did not object to the adjournment, 
as I wanted to give another opportunity to foe Respondent 
because of his illness. 

17. The last date of personal hearing was 31 October, 
2008 at which the Petitioner and Shri Ratan Swain, 
repres^ting his Father, foe Respondent, appeared. The 
Petitioner reiterated his contention that there was sufficient 
evtoce to show that the Respondent attended foe Party 
meeting on 20 July and had signed the acknowledgment of 
foe receipt of the Whip and was a party to foe resolution 
recorded there. The Petitioner contended that the 
Res^jondent, having voted contrary to foe Whip, in favour 
of foe Motion of foe Confidence, should be disqualified. 

18. Shri Ratan Swain at foe hearing said and 1 quote; 

“Sir, I have nothing to say, 1 just wanted to come 

here to say foat for the past two months, he is not 


3 ) ]o% 



6 


THE GA2ETTE OF INDIA: EXTRAORDINARY 


[Part II—Sec. 3(ii)] 


keeping well. He was admitted in Ayush Hospital at 

Bhubaneswar, and then he was referred to AIIMS. 

For the past one week or so, he is in Delhi, 

MR. SPEAKER: He is ill. Is he still in the hospital? 

SHRIRATAN SWAIN: Yes, Sir. He is still in the hos¬ 
pital.” 

19. In response to my query, the Petitioner, at the 
said hearing, reiterated of his personal knowledge that the 
Whip was served on the Respondent and also on all the 
Members of his Party on 19 July, 2008 and some Members 
had put their signatures stating the date and some had not 
and that later on, on 20 July 2008, at their Leader’s residence 
when they met in the afternoon, a resolution was also 
passed, which was followed by lunch; in which the 
Respondent did not participate. 

20. At the hearing, tiie Petitioner filed the documents 
mentioned earlier regarding the acknowledgment of the 
Whip as well as the proceedings of the Luncheon Meeting 
of 20 July, 2008. To my specific query, Mr. Ratan Swain 
said that he had nothing to say in the matter. 

21. Paragraph 2(1) (b) of the TenA Schedule to Ae 
Constitution provides Aat subject to Ae provisions of 
paragraphs 4 and 5, a Member of Ae House belonging to 
any politicai party shall be Asqualified for being a Member 
of Ae House, if he votes or abstains from voting in such 
House contrary to any direction issued by Ae political 
party to which he belongs, wiAout obtaining Ae prior 
permission of such political party or wiAout obtainmg Ae 
condonation of the political party for such votmg or 
abstention. In the present case, the provisions of 
paragraphs 4 and 5 have no application. 

22. A Ae decision of Dr. Mahachandra Prasad Singh 
Versus Chairman, Bihar Legislative Council and oAers 
(2004) 8 see 747, Ae hon. Supreme Court has been pleased 
to observe Aat under Ae Tenth Schedule, “the final 
authority to take a decision on the question of 
disqualification of a Member of Ae House vests wiA Ae 
Chairman or Ae Speaker of Ae House. It is to be noted that 
Ae Tenth Schedule does not confer any discretion on Ae 
Chairman or Speaker of Ae House. Their role is only m Ae 
domain of ascertaining Ae relevant Acts. Once Ae facts 
gaAered or placed show Aat a Member of Ae House has 
done any such act which comes within Ae purview of sub- 
paragraphs (1), (2) or (3) of paragraph 2 of Ae TenA 
Schedule, Ae disqualification m\\ apply and Ae Chairman 
or Ae Speaker of Ae House will have to make a decision to 
Aat effect.” 

23. As already stated, I gave due opportunity to Ae 
parties to present Aeir respective cases at Ae personal 
hearing given to Aem, for which I held three sittings. I 


have Ally considered Ae replies and statements, which 
have been filed by the Respondent and also heard the 
Petitioner personally. From the pleadings and the 
documents as well as Ae records of personal hearing, I am 
of Ae view Aat Ae Respondent had voted m the House 
on 22 July, 2008 contrary to Ae direction issued by his 
Political Party, BJD to which he belongs, in spite of the 
receipt of Ae Whip by him. 

24. In my opinion, Ae documentary evidence, apart 
from Ae oral statements of Ae Petitioner placed before me, 
duly establish Aat Aough Ae Respondent had been ill, he 
did attend Ae lunch at Ae leader’s residence on 20 July, 
2008 and also Ae proceedings of Ae House and cast his 
vote m favour of Ae Motion, contrary to Ae Party Whip 
and direction. There is no reason for me to discard the 
statement of Ae petitioner and Ae documentary evidence 
produced before me and Aere is no reliable evidence to Ae 
contrary. 

25. Therefore, after giving my anxious consideration 
to Ae materials before me and considering the fact Ae 
Respondent has admitted Aat he was present at Ae meeting 
of BJD on 20 July 2008 and he signed Ae two documents, 
as mentioned above, and has admitted his signatures, it 
seems to me that Ae Respondent voted in favour of the 
Motion m violation of Ae Whip issued on him by his Party. 

26. As Speaker, my primary obUgation is to ascertain 
Ae relevant facts, as has been held by Ae hon’ble Supreme 
Court. Having come to Ae conclusion Aat Ae Respondent 
voted in favour of the Motion of Confidence contrary to 
Ae direction of his Party, on 22 July 2008, Ae act of the 
Respondent comes wiAm Ae purview of paragraph 2(1) 
(b) of Ae TenA Schedule to Ae Constitution and I decide 
accordingly. 

27. Thus I hold Aat the Respondent, Shri Harihar 
Swain, an elected Member of Ae Lok Sabha from Aska Lok 
Sabha Constituency of Orissa has incurred disqualifica¬ 
tion under paragraph 2 (1) (b) of Ae TenAISchedule of 
Constitution by casting his vote in favour of the 
Confidence Motion moved by Ae hon’ble Prime Minister 
of India at Ae voting held on 22 July, 2008. 

28. Thus the Respondent stands disqualified for 
continuing as a Member of Ae 14th Lok Sabha and it is 
declared Aat his seat has Allen vacant. 

New Delhi 

Dated Ae 10 December, 2008 

Sdl- 

SOMNATH CHATTERJEE, Speaker 
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